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SUlIKARY

Section 25(b) of the Cable Television Consumer Protection

and Competition Act of 1992 ("the Act") carries forward into the

DBS medium the policies adopted in 1952 when the Commission

initially set aside television channels for noncommercial

educational use. Congress has consistently reaffirmed the

government's paramount interest in advancing the nation's

educational and cultural goals through the delivery of

noncommercial educational programming.

Congress has also recognized that the distribution of this

programming should be distributed through all available

telecommunications technologies. Accordingly, the Association of

America's Public Television Stations ("APTS") and the Corporation

for Public Broadcasting ("CPB") submit that the regulations the

Commission adopts must assure that public broadcasters and other

qualified educational institutions are (1) given access to DBS

satellite facilities at reasonable rates and (2) assured that the

capacity made available is in amounts and at times that will
•

permit them to offer meaningful program services to the audiences

for which they are intended. These comments set forth proposals

that APTS and CPB believe will achieve those objective.

First, APTS and CPB urge the Commission to make the

licensee, in the case of both Part 100 and Part 25 satellites,

ultimately responsible for assuring that DBS capacity is made

available for noncommercial program services. Whether the

licensee makes the channel capacity directly available itself or
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imposes conditions on those leasing DBS capacity, it should be

responsible for making certain that the Section 25(b) obligations

are met.

Second, to facilitate use of the capacity and Commission

enforcement of the obligations, the Commission should require the

licensees of both Part 100 and Part 25 satellites to file reports

quarterly concerning DBS use.

Third, APTS and CPB suggest a proposal for implementing the

4 to 7 percent channel reservation requirement designed to assure

that noncommercial programming suppliers can offer a meaningful

and useful program service, while equitably balancing the

legitimate interests of the DBS provider. It is based on four

principles: (i) the amount of capacity made available should be

based on the total capacity of the satellite used for DBS; (ii)

noncommercial users utilize the satellite as it is technically

configured; (iii) the formula for determining the amount of

capacity made available for noncommercial use should be

sufficiently flexible to adapt to changes in technology; and (iv)

the time should be made available on a continuous basis during

hours when the audience to whom the material is addressed will be

available, unless the DBS operator and the educational entity

agree to another arrangement.

Fourth, the Commission should require that Section 25(b)

capacity be increased over time and made available in a manner

that permits viewers to identify and select that programming with

ease. Fifth, existing contracts for DBS satellite capacity, to
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the extent that they interfere with the rights afforded non

commercial users, should not be grandfathered. Grandfathering

such contracts would unduly postpone achieving Congress'

objective in enacting Section 25, by delaying noncommercial

programming suppliers access to the DBS capacity.

Sixth, the Commission should require, as a part of the

satellite licensee's obligation to make capacity available to

noncommercial users, that (i) regular noncommercial programming

is available to subscribers from the DBS operator as part of the

lowest-price "tier", (ii) special-event noncommercial programming

is available to subscribers at the lowest per-program-hour rate

charged for any pay-per-programming, and (iii) the subscriber is

required to purchase no equipment other than the lowest priced

basic receive equipment to obtain the noncommercial programming.

Seventh, the Commission should incorporate in the DBS rules

the existing definitions of each of the terms defining

noncommercial educational entities in Section 397 of the

Communications Act. Congress has already determined that the

entities defined in Section 397 provide noncommercial educational

programming that serves the public.

. Eighth, the Commission should include a prohibition on

corporate relationships between entities providing DBS service

and those that are eligible to use the reserved noncommercial

channels. Such a prohibition will assure that the entities that

use noncommercial capacity are bona fide noncommercial

educational entities.
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Ninth, the Commission should permit the DBS provider to use

unused noncommercial capacity until the noncommercial programming

supplier is ready to use the capacity. APTS and CPB also suggest

that noncommercial users give the DBS provider at least ten days

notice of their intention to use the reserved channel capacity.

Tenth, in light of the clear statutory language and

reinforcing legislative history, the Commission should define

"direct costs" narrowly to minimize the cost to noncommercial

program suppliers. APTS and CPB urge it to limit direct costs to

the allocable portion of the following cost items: (a) encoding,

compression and uplinking, (b) authorizing user to access the

satellite, (c) producing, publishing and distributing program

guides, and (d) direct taxes occasioned by the sale or lease of

capacity to the noncommercial user

While APTS and CPB believe that the Commission has done an

excellent job of defining many of the issues raised by Section

25(b), they also believe that there are a number of other complex

and difficult administrative and operational questions concerning

Section 25(b) that must be resolved if the benefits Congress

envisioned are to be realized. They therefore urge the

Commission to create an Advisory Committee consisting of members

of the public broadcasting community, DBS satellite

entrepreneurs, educational organizations and other interested

parties to study outstanding DBS issues. These include such

questions as the resolution of conflicting demands for access,

the funding of the programming to be distributed under Section
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25(b), and feasibility of imposing local programming obligations

on DBS providers.

Finally, APTS and CPB submit that, by its terms, Section 25

does not impose that the political broadcasting requirements on

noncommercial users.
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